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PERSONS - RIGHT TO DOWER - SECRET ANTE-NUPTIAL CONVEYANCE. - A 
widower, before a second marriage, made a voluntary conveyance of land to 
an adult daughter by his former wife, without the knowledge of his fiancee. 
Held, that the second wife may claim dower in the land conveyed. Deke v. 
Huenkemeier, 260 IXI. I31, I02 N. E. 1059; McAulay v. McAulay, 79 S. E. 
785 (S. C.). 

For a discussion of the principles involved, see NOTES, P. 474. 

PHYSICIANS AND SURGEONS - SURGEON'S LIABILITY FOR NEGLIGENCE OF 
HOSPITAL NURSE AFTER OPERATION. - A nurse attached to the hospital in 
which the defendant had operated on the plaintiff, negligently failed to remove 
a gauze drain. The plaintiff sues the defendant surgeon. Held, the surgeon 
is not responsible. Hunner v. Stevenson, 46 Chi. Leg. N. i63 (Md.). 

A specialist is not an absolute insurer. He is held to that degree of skill and 
knowledge ordinarily possessed by physicians in similar localities who have 
devoted special study to the disease, having regard to the existing state of 
scientific knowledge. Baker v. Hancock, 29 Ind. App. 456, 63 N. E. 323. The 
position of a specialist who attends a hospital only to operate is that of independ- 
ent contractor. Harris v. Fall, I77 Fed. 79, 85. During an operation he is in 
control. Hillyer v. St. Bartholomew's Hospital, [1909] 2 K. B. 820. For the 
negligence of the attendants while under his direction he should be responsible. 
Jones v. Scullard, [i898] 2 Q. B. 565; Wyllie v. Palmer, I37 N. Y. 248, 33 N. E. 
38I. Moreover, if by reason of his unique knowledge he ought to know that 
some unusual treatment would be advisable, his failure to have it applied 
would seem to be a breach of that duty of care up to which he is held. After 
the operation the care of the patient devolves on the hospital only. Harris v. 
Fall, supras; Baker v. Wentworth, i55 Mass. 338, 29 N. E. 589. The principal 
case is in accord with this view. But even after the operation, if the specialist 
ought to know that extraordinary measures would be expedient, it seems that 
he should be responsible for injuries resulting from his failure so to direct. 

RES JUDICATA - PERSONS CONCLUDED - CO-DEFENDANTS: DECREE IN 
FAVOR OF ONE CO-DEFENDANT AS CONCLUSIVE IN LATER SUIT BY OTHER CO- 
DEFENDANT. - In a former suit a debtor and three co-sureties had been sued 
together. Two of the sureties were there found not liable and the third paid 
the whole debt. To a suit by the latter for contribution, the two former pleaded 
the previous suit as a bar. Held, that the question of their original liability 
was not res judicata. Central Banking & Security Co. v. United States Fidelity 
& Guaranty Co., 8o S. E. izi (W. Va.). 

The principles of res judicata are applied in two classes of cases. See Crom- 
well v. County of Sac, 94 U. S. 35I, 352. In one class, the courts refuse to allow 
the same cause of action to be litigated again. Young v. Farwell, i65 N. Y. 
34I, 59 N. E. I43. But the doctrine of res judicata also includes the rule that 
any material point actually decided in one suit cannot be re-litigated where 
the same parties are opposed to each other in both suits. Wright v. Grifey, 
I47 Ill. 496, 35 N. E. 732; Lynch v. Swanton, 53 Me. ioo. There seems no 
reason for a different rule when the parties were co-defendants in the first 
suit, if, as in the case of co-sureties, the judgment in favor of one defendant 
could have been appealed against by the losing co-defendant on the ground 
that his own liability was thereby increased. Ruf. v. Montgomery, 83 Miss. 
I85, 36 So. 67. Policy requires that a question once judicially passed upon be 
final as to all parties who had an opportunity to litigate that question. In the 
principal case it is necessary for the plaintiff to prove that he and the de- 
fendants were liable as co-sureties. Bulkeley v. House, 62 Conn. 459, 26 Atl. 
352. Robinson v. Boyd, 6o Oh. St. 57, 53 N. E. 494. If the former case had 
decided they were co-sureties, this finding would be evidence in the suit for 
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contribution, since the person sued for contribution has already had an oppor- 
tunity to litigate the question. See Lawrence v. Stearns, 79 Fed. 878; Love 
v. Gibson, 2 Fla. 598. The same reasoning requires that the defendants be 
allowed to take advantage of the former finding that the relation of co-surety 
did not exist. Cross v. Scarboro, 6 Boxt. (Tenn.) I34; Ledoux v. Durrive, io La. 
Ann. 7. Contra, Koelsch v. Mixer, 52 Oh. St. 207, 39 N. E. 4I7. 

RESTRAINT OF TRADE - COMRINATION OF OWNERS OF SEPARATE COPY- 
RIGHTS TO Fix RESALE PRICE - EFFECT OF COPYRIGHT STATUTE. - The 
publishers of many copyrighted books combined to boycott all jobbers and book- 
sellers who should not maintain the net prices of copyrighted books fixed by 
the individual members of the combination. Held, that there is an illegal 
restraint of trade. Straus v. American Publishers' Association, 34 Sup. Ct. 84. 

This decision limits in another way the powers granted by the copyright 
and patent statutes to control copyrighted and patented articles after they 
have been sold. The holder of a copyright cannot limit the resale price by 
notice to the purchaser. Bobbs-Merrill v. Straus, 2IO U. S. 339, 28 Sup. Ct. 
722. The rights of a patentee are similarly restricted. Bauer & Cie v. O'Don- 
nell, 229 U. S. I, 33 Sup. Ct. 6i6. See 27 HARV. L. REV. 73. The public policy 
against restraints on the alienation of chattels is in such cases apparent. See 
26 HARV. L. REV. 640. By a decision which seems out of harmony with the 
spirit of these decisions, the Supreme Court has held, however, that a patentee 
may by notice require that a patented article should be used only with certain 
unpatented goods. Henry v. A. B. Dick Co., 224 U. S. I, 32 Sup. Ct. 364. On 
the other hand, contracts between the owner of a copyright or patent and with 
retailers, not to resell the copyrighted or patented articles below a certain 
price, have been held good in the lower courts. See 26 HARV. L. REV. 640; I9 
HARV. L. REV. I25. Single contracts are obviously not objectionable but the 
legality seems doubtful when there is a system of agreements to limit the re- 
sale price. That such agreements by patentees are not protected by the patent 
statute has been suggested by the Supreme Court. Standard Sanitary Mfg. Co. v. 
United States, 226 U. S. 20, 33 Sup. Ct. 9. See 25 HARV. L. REV. 454. It is 
broadly stated in the principal case that the patent and copyright statutes are 
not intended to authorize agreements in restraint of trade. Probably the same 
reasoning would be applied to hold improper a system of agreements to control 
the resale price in the case of patented or copyrighted articles as in the case of 
goods made under a secret process. See Dr. Miles Medical Co. v. Park & Sons, 
220 U. S. 373, 3I SUP. Ct. 376. See 24 HARV. L. REV. 244, 68o. In holding 
that combinations by owners of several separate copyrights to control the retail 
prices of the copyrighted article are not protected by the copyright statute, the 
principal case seems dearly right. For a further discussion of the principles 
involved, see i9 HARV. L. REV. I25. 

RESTRICTIONS AND RESTRICTIVE AGREEMENTS AS TO THE USE OF PROPERTY 
- WHERE THE RELATION OF "DOMINANCY" AND "SERVIENCY" IS LACKING. - 

The plaintiff conveyed a certain lot in fee, the grantee covenanting for himself, 
his heirs and assigns, not to erect any flat or tenement building thereon within 
a period of twenty years. The covenantor later assigned the land to the de- 
fendant with notice, but without restrictions. At no time did the plaintiff own 
any land in the neighborhood aside from that conveyed. The defendant hav- 
ing started to construct an apartment house, the plaintiff seeks an injunction. 
Held, that the injunction be granted. Van Sand v. Rose, I03 N. E. I94 (Ill.). 

The court proceeds on the ground of enforcing an equitable servitude cre- 
ated by virtue of the restrictive covenant. There is no doubt that when ad- 
joining lands are intended to be benefited, a restrictive covenant is enforceable 
against an assignee with notice. Tulk v. Moxlay, 2 Phillips 774. But this 


	Article Contents
	p. 492
	p. 493

	Issue Table of Contents
	Harvard Law Review, Vol. 27, No. 5 (Mar., 1914), pp. 403-502
	Duty to Seen Trespassers [pp. 403-418]
	Fair Value for Rate Purposes [pp. 419-436]
	The Classification of Trusts as Express, Resulting, and Constructive [pp. 437-463]
	Notes
	Citizenship as a Ground for Personal Jurisdiction [pp. 464-466]
	The Effect of a Sale under a Consent Decree as a Step in Corporate Reorganization [pp. 467-469]
	Provability in Bankruptcy of Claims under Executory Contracts [pp. 469-472]
	Domicile of United States Soldiers Serving in "Federal Territory" [pp. 472-474]
	Wife's Right to Set Aside Voluntary Ante-Nuptial Conveyances [pp. 474-476]
	Economic Principles of the Law of Waters [pp. 476-478]
	Competition as a Justification of the Secondary Boycott [pp. 478-480]

	Recent Cases
	Agency. Nature and Incidents of Relation. Knowledge of Agent: When Imputed to Principal [p. 481]
	Bankruptcy. Preferences. Statutes Requiring Recording of Transfers [pp. 481-482]
	Carriers. Baggage. Unaccompanied by Owner [pp. 482-483]
	Carriers. Passengers. Failure to Transport to Destination [pp. 483-484]
	Constitutional Law. Due Process of Law. Rights under the Fourteenth Amendment [p. 484]
	Constitutional Law. Personal Rights, Civil, Political, and Religious. Operation to Prevent Procreation [pp. 484-485]
	Constitutional Law. Power of Executive. Preservation of Neutrality by Internment [p. 485]
	Corporations. Reorganization and Consolidation. Sale of Assets under Consent Decree of Court. Is Value Set by Decree Binding on Sureties When Creditors Take over Assets [p. 486]
	Domicile. Acquiring of Domicile by Military Men. Possibility of Domicile in Federal Territory [p. 486]
	Eminent Domain. Restrictions upon Property Adjacent to Public Parks [pp. 486-487]
	Evidence. Hearsay: In General. Admissibility of Declarations on Questions of Identification [p. 487]
	False Imprisonment. Arrest without Warrant Where Crime Charged Not Committed [pp. 487-488]
	False Imprisonment. Civil Liability of Mine Owner for Failing to Bring Employees up from Mine [pp. 488-489]
	Illegal Contracts. Effect of Illegality. Defense to Purchaser under Contract for Illegal Sale [p. 489]
	International Law. Legations and Diplomatic Agents. Immunity of Diplomatic Agents from Suits: Whether Waived by Unconditional Appearance [pp. 489-490]
	Judgments. Operation as Bar to Other Actions. Judgment for Damages to Person as Bar to Recovery for Damage to Property [p. 490]
	Law and Fact. Provinces of Court and Jury. Whether Logical Connection a Preliminary Question of Fact for Court [pp. 490-491]
	Municipal Corporations. Franchises and Licenses. Modification Allowing Increase in Rates [pp. 491-492]
	Physicians and Surgeons. Surgeon's Liability for Negligence of Hospital Nurse after Operation [p. 492]
	Res Judicata. Persons Concluded. Co-Defendants: Decree in Favor of One Co-Defendant as Conclusive in Later Suit by Other Co-Defendant [pp. 492-493]
	Restraint of Trade. Combination of Owners of Separate Copyrights to Fix Resale Price. Effect of Copyright Statute [p. 493]
	Restrictions and Restrictive Agreements as to the Use of Property. Where the Relation of "Dominancy" and "Serviency" Is Lacking [pp. 493-494]
	Sales. Express Warranties. What Constitutes [p. 494]
	Sales. Stoppage in Transitu. Effect of Attornment by Bailee [pp. 494-495]
	Specific Performance. Negative Contracts. Contract to Buy Beer from Plaintiff Only [p. 495]
	Theatres. Rights of Ticket Holder [pp. 495-496]
	Title, Ownership, and Possession. Possession. Right of Adverse Possession to Recover Damages for Permanent Depreciation [pp. 496-497]
	Usury. Purging Obligation of the Taint of Usury. Effect of New Consideration [pp. 497-498]

	Book Reviews
	Review: untitled [pp. 498-499]
	Review: untitled [pp. 499-500]
	Review: untitled [p. 501]
	Review: untitled [p. 502]




